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J';RiFFS AND SERVICES

With respect to public law 95-234 signed into law on February
21, 1978 amending the Federal Cocmnunications Act of 1934, this
commission certifies that it regulates the rates, terms and
conditions for pole attachments to public utilities and in so
doing, it has the al.lthori ty to consider and does consider the
interest of both subscribers of the cable televisions service
and consumers of ?ublic utility services.

By the Commission,
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Executive Secretary
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Regulation of Cable TV Pole Attachment Contracts

Amendment No. If Allphcahle

FISC411 Etlect

SI.,e: 0 Increase/Decrease E.!uing Appropriauon
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20.155 (1) (g)
AssumptIons U.sI'd In Arrlvmg 81 Fiscal ESllmate

This proposal would require the Public Service Commission to regulate the
terms and conditions of, establish maximum rates for, and evaluate whether
or not rates are excessive for pole attachment contracts betweer. cable
television operations, On one hand and public utilities or cooperatives on
the other hand. Under provisions of the State Electrical Code, the COr1l1liss:
has informally heard several cases involv!ng unresolved pole attachment
contract disputes between cable television companies and public utilities.
But the Commission has no authority to regulate terms and conditions of the,
contracts nor to establish maximum rates. The latter requirement would reg'
a prior study of current pole attachment contract rates. With over 100 cabl
television operations in vlisconsin, this study might require 1.0 project
position and cost approximately $22,000 PRO.

In addition, the requirement to determine whether specific contract rates
exceed the maximum established rates would require a total staff-effort of
between 60 and 90 hours per case depending on the level and nature of the ra
adopted by the Commission. With approximately 20 cases per year, costs are
itemized as follows:
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:\it0rney 14
!'.ttC'rney 12 (Hrg. Examiner)
;1.rno. Reporter 1
,·.vJ1j~~t 2
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Low Workload Estimate High Workload Estimate
(60 hrs./ease) (90 hrs. /ease)
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Wage Case Case Coc,L Case Case Cost

$ 9.016 8 $ 72.13 $1,1,1, 3 12 $108.19 $ 2,J 6)
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(,0 $3 0 0.0G t7 , flOl 90 t·:>Rrl.o', $ll ,70.

lOrlg·RilII9(" F,scal ImphcolllOn\

This proposal is estimated to cost approximately $37,100 PRO and require
1.00 PRO position during the 1979-81 biennium.

Public Service Commission
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In conclusion, this proposal might cost between $33,900 PRO and $39.400
and require 1.0 FTE and 1.0 project position in 1978-79. A similar
amount of funds would be collected from utilities as PRO-revenues.

!'hen fringes are added at 22% of salaries, supplies and services are
added at 20% of salaries, and permanent property for 1.0 additional
FTE position is added at $800, the total cost for this requirement is
between $11,900 PRO and $17,400 PRO in 1978-79.,
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1111.01 REGUUnON OF PUBLIC unLmEs

CHAPTER 196

REGULATION OF PUBLIC UTILITIES

2962

Avoida nce of du phcallOn 111 electtlc facilities
Compeling ulilitles; indetermLnate perml\~,

telephones.
Pnor permils and franchises \·aljdalcd.
Rclalions vdth affilialed interests: definition: con

lracls wllh affillales filed and subject 10 commis
Sion conlrol

Loans to offlccn or dlrecton and loans 10 and
Investments in securHles of hold1ll1l companies.
penal\~

Franchl~e,foreign corporation not to have
Grilnls to be Indeterminate
hanchlsc~,made Indclermlll.lte
\' allda \Jon of fra neh\se~ and permr ts
GranlS after July 11. 1907; consenl 10 mUl1lclpal

purChase.
M u niclpall\~ to regu la Ie u lIlltle~; appeal
Mercha ndlSlng. by u tlli!le~

Dlscrrmln:tllon, deflnillon, penall\.
Telephone co-opera lives: federal loan~ and cond,

lion~ thereof
Facdities In e:ol.change for compensation, prohibited,

e.,ceptlOn~

DISCrimination. deflnulon, pena It~

DI~Crlmlllall(lnby lelcphone com panICS
Rebates, concessions ;'\"d d I~Cfll1ll nallons unlalll'fu I
L:1L1llle~, habrlily for neblc dama!!-es
Rcduellon In rales; re\roaclive effecl
Rallroad~ and utihlles; rnformatlon, papers and

accounllllg
General penalty: ulilHy responSIble for agents.
Unlawful combInations, trust>
\\:l.Tnlnllsl(lnS
Unla\l.ful [,1rcarners and ulihlles 10 employ munlCI-

pa I atlorne}'~ or JudICIal offlcen
M umclpill ofrJccrs, malfeasance
Interferencc WLl), commission's equIpment.
Te1Ilf't:lra r) allcra llOn or suspension of rain.
Utllily. when not a pubhc ulillt)
Accidents, Ulillt) repor!. in\'e~ltgatlOn.

Elcclnc linc~: .~a(el \ and Interfercncc
ConstruCllon and' 0fl'Crallon; safel\", commiSSIOn

alders
Other rillhts of actIOn: ~nalL.es cumulative
Rates of April l. [907, to @.overn, proceedin@.s 10

chilnge
V,llunlan dlS<olullOn
ReorgJ. 1Il'7:\llOn subject 10 c(ll1lmi.~slDn approval.
('ons,'lld.l!Jon or lIler,.er o( Ulihlte~. strect and

Interurban railwavs
Aba ndl)OnlCnl, cmn n] Issio" appr<wa 1req ulred.
Pa\"menl of commlHlOn '.< e.\,x'ndnures by utilities
!'S~e~Slllenlof coSIS a!!-<llnst munici palltle:>
AcqUisition of elislln@. da m~.
('erlirtcate of con\'elllence and ncceSSII)'; nOlice of

healln~.

Hearing and determLnJtlon19693

19b.81
196.85
196855
19691
196.92

state, for thc conveyance of telephone messages
or for the production. transmission. delivery or
furnishing of he<u, light. watcr or power either
directly or indirectly 10 or for Ihe public, No co·
operative aSSOI.'i;ltioll orl-!;lnilcd under cli. t~.'

fnr thc purpOSI.' or pmducilll-! or furnishinl-! heal,
light, powcr or ..... ater 10 its members only shall bc
decmcd a pu blic II tility under this dcfinition. The
lerm "public utility" as hercln dcfined includcs

196.62
196.625
196.63
196.6~

196.645
196.65

196.66
196.665
196.67
196 67~

196.68
196.69
196.70
196.71
196.12
196 14
196.1~S

196 76
1~li. 77

196 71\
19679
196 80

196 ~!I

196.59
196,60
196 605

196.61

I ~6.~)
196.~~

r96.~~
19td6
196 57

196.495
196.50

196,51
196.52

196.525

DdinillOM.
CommIssion's powers.
Utility charles and sen-icc; reasonable and adc-

qu.a .. e. . . . .
FacllltlC5 Iranted other utllHles; physlI:al telephone

connectIons; petition; investigation.
Utility properly: valuation; revalualion
Uniform accounting: (orms; book5; office.
Balance sheet filed annually.
Audit and inspection. ba la nee sheet, publica tion.
Depreciation rates and practices; findJng.~ by com·

miSSion; dIvidends from resen-es; re\lrement~.
ConstruCtIon, accounting.
Profit shan ng and sliding scales.
Repon by urilllie~: item~

Comml~StOn'5 reporl.
Records public; elceptions.
units of produci or sen-icc
Standard measu rements; accurale applIances.
Tests of meters, fees.
Examination of meters, plfl'CS, fillIngs, .... Ire~ and

....orI<:5; entenng buildlllgs for.
En H) upon premLses.
Publish schedules; regulatIOns; files; JOInt rales
Changes In rales; appro\'al of Increases required.
Pubhcll}- of revised schedules.
DIKrlmlnation forbidden
Schedulc forms prescribed.
Agenl~ of commiSSion; po'ollen
QueStiOnnaires 10 utililles
Complarnt b~ consumers; healing; notice; order,

costs
Sep:Hale rale heanngs; absence of direct damagc.
Summary IT\vestlgallons
Procedure after summary in~'esligalJon

Utdltres ma~ complain
Witness fees and mileage.
DepositIons
Slenol'!raphlC records
Transcript~a.~ evidence; free 10 parties
La....rul ra ICS, reasonable service
Acequa Ie servIce; reasonable rales
Lilill\IcS 10 conform 10 orders.
Change, amendmenl and resclulon of orders; re

Openlll!! ca5e~

Test. conditional, emergenc~ and supplemental
orders; III alver of condllions in orders

Order.~ and determlllations; time of taklllg effect.
Court re\'Il: ....
InJul\\;t1on procedure
Incriminating e\ Idence
AUlhorrla\IOn from commJSSlon before tranucting

bU~lfless, ellenSlons and improvements to be
appro\"ed: enforcement of orders; na \u ral gas

Bulk eleclrlC gennallng facilities, large electric
generaung facililies and high-voltage Iransmis
SlOn lines

196.491

196.01 Dellnillon•• As used in ehs. 196 and
197, unless thc context requires otherwise:

(1) "Public utility" means and embraces
evcr)' corpora lion, company. individual. assoeia
lion, their Icsl'ees. lrustees or rl.·cci"ers appoinled
by any cnurt, and evcry s;lnitary district. lown,
village or Cil)' thaI may own, operalc, manage or
control an)" loll bridge or any plant or equipment
or an} part of a plant or cquipment, within thc

19640
196.:11
196.:1)
196.48
196 .:19

196 27
196 ~g

196.29
196 30
196 32
196 JJ
196 )4
196 36
19b )7
19b 31 ~

r96 38
19/'1 .19

196.195

196.01
196.02
196.0J

196.04

196,05
19606
196.07
196.08
196.09

196.10
196.1 )
196 12
196.1 )
196.1.:1
196.15
196 \6
196 17
196 111

196 18
196 19
196.20
196.21
196.22
196 2.1
\96.2.:1
196 25
196.26



196,03 Ullllly cherge8 end 8ervlce;
rea80neble end edequaleo ( I) hcry public
utility is required to furni ... h reasonnbly adequalc
servicc :11111 facill,ic.~. The eh:lrgc made hy :InY
puhlle utilrt\" fllr an\' hcat.li~hl, lA'ah:r or power
pr'ldlll:cd. l;an'olllitt·l:d. dclivered or fllTl1i.~l1cd tlr
for :tny tclcrtHllle lllc.~sa~e eOilveyed or for allY
scrvicc rcndcrcll or 10 be rendered in conncetinn
Iherc\\ ith shall be rcasonJble and just. and every

utility all necessary information to enable the
commission to perform its duties.

(bl Each public ulility shall rurnish to the
commission in such form and at such limes as the
commission shall require, the following informa~

tion respecting the identity of the holders of its
voting capital stock. in order 10 enable the
commission lo dClermine whether such holders
constitute an affiliated interest within the
meaning of this chapter: The names of each
holder of one per centum or Qlore of the voting
eapitalstock of such pUblic utility; the nature of
the property right or other legal or equilable
interest which the holder has in such stock: and
any olher similarly relevant information which
the commi~sionshall prescribe and direct.

(c) In the event any public utility shall failLO
furnish the commission with information requir
ed or it by the commis!iion. the commi!ision may
issue an order directing the delinquent public
utility 10 rurnish such information forth ..... ith. or
(0 show good cause why such information cannot
be obtained. failure of any public utility 10
comply with such order of the commission shan
bc deemed a violation of this chapter. within Ihe
mea ning of section' 96.66.

(5) The commission or any commissioner or
any person employed by the commission for that
purpose shall. upon demand. have Ihe right to
inspect the books. accounts, papers, records and
memoranda of any public utility. and to

ex.aminc. under oalh. an)- officcr, agent or
employe of such public utility in rclalion to its
business and affairs. Any person othcr than One
of said commissioncrs. who shall make such
demand. shall produce his authority to make
such inspection.

(&) The commission may require. by order or
subpoena. served on any public utility as a
summon." is servl:d in circuit courl. the
production within this state at such time and
place as it may designate, of any books. accounts.
papers or records kept by said public utilit),
without the slate. or vcrified copie~ in lieu
thereof. if the commission shall so order. Any
public utility failing or refusing 10 comply with
any such order or subpoena shall. for each day il
shall so fail or refw>c. forfeit not less than fifty
dollars nor more than five hundred dollars.

REGULATION OF PUBLIC UTILmES 198.032963

196,02 Comml881on'8 powers. (I l The
commission is vested with power and jurisdiction
\0 supervise and regulate every publtc utility in
this state, and to do all things necessaq, Jnd
convenient in the exercise of such power and
Jurisdiction.

(2) The commission shall provide for a
comprehensive classification of service for each
public utility. and such classification may take
mID account Ihe quantity used. the time whtn
used. Ihe purpose for which used, and any other
reasonable consideration. Each public utility is
required to conform its schedules of rates. lolls
and tharges to such c1as~ification.

(3) The commission shall have power 10

.ldopt reasonable rules and rcgul:ttions relative
loall inspect ions. le:;;t.';, audll.~ :lnd in\·csI1P.:ll inns

(4) (a) ThcCOll1l11i.~sHJn~h;\11 h"\'f,.'''"tll\lrll~

II,) rnl.luire into Ihe- Ill;) 11:1 g.clllcnt ul I he bu.~lne.;" or
all public utilities. and shall kccp it.~clf informcd
ulothemanner <lnd mcthod in which the "ame I~

conducted. and may obtain frum any publIC

any person engaged in the transmission or
delivery of natural gas for compensation within
this state by means of pipes or mains. Any
privalely owned public utility which furnishes
sewer services or sewer facilities may elect to
have the public service commission I:stablish
suitable and proper rates for its services.

(2) "Municipal council" means ilnd em
braces the common councilor the sanitary
commission or the lown or village board of any
town, village or city wherein the property of the
public utility or any part thereof is located.

(3) "Municipality" means any town. village
or city wherein property of a pUblic utility or any
part thereof is located.

(4) "Service" is used in its broadest and most
inclusive sense.

(5) "Indeterminate permit" means and
embraces every granl, direclly or indirectly.
from the state to af1Y 'public u~ility. of power.
right or privilege to own. operate, manage Or
control any plant Or equipment or an)' pan of a
plant or equipment within this state for the
production, transmission. delivery Or furni~hing

of any public utility service, and such permit
shall continue in force until the municipality
shall exercise its option to purchase. or until it
shall be otherwise terminated according to la w.

(&) "Railroad" has the meaning at tribuled to
it by section 195.02.

(7) The words "conveyance of telephone
messages" shall. in situations where the person
engaged in such aClivit)' is other ..... ise a telephone
public utility as defined in sub. (1 ). also mclude
in addition 10 voice communication the tnlOsmis
sio!\ of information. data or material other than
by voice communica tion.

o.
•

'ncss:tge\
livery or
cr either
~. No co-

ell \ ~ ~

'Ul!,!. he.. \,
.\ ~h;1l1 he
~tiiln.lht

t indlldt~

nnllct ol

[~ and

'bllCd.

,,,,ful.

\2



'81.03 REGULATION OF PUBLIC UTIUTlES

unjust or unreasonable charge for such service is
prohibited and declared unlawful.

(2) For rate-making purposes the commis
sion may consider two or more municipalities as
a regional unit where the same public utility
serves said municipalities, if in its opinion the
public interest so requires.

(3) In the case of a public water utility, the
commission shall include, in the determination
of water rates, the cost of nuorinating the water
in the area sened by such public water utility,
provided the local governing legislative body in
which such public water utihty is situated
authorizes the fluorination of water in the area
primarily served by such public water utility.

196.04 Facllillel granted other ulmUel;
phy.lcel telephone connectlon_; petition;
Inveltlg.t1on. (I) Every public utility and
every person having conduits, subways. poles.
towers. transmi~;sion wires or other equipment
on. over or under any street or hi~hway. shall for
a reasonable compensation. permit the use of the
same by any public utility, whenever public
convenience and necessity require such use, and
such use will not result in irreparable injury to

the owner or other users of such equipment. nor
in any substantia! detriment to the service to be
rendered by such owners or other users; and
every utility for the conveyance of telephone
messages shall permit physical connections to be
made. and telephone service to be furnished.
between any telephone system operated by it.
and the telephone 1011 line opera led by another
such public utility. or between its toll line and the
telephone system of another such public utility.
.or between its toll Iine a nd the toll line of another
such public utility. or between its telephone
system and the te'lephone systcm of another such
public utility, whenever public convenience and
necessity require such physical connections, and
such physical connections will not result in
irreparabJe injury to the owners or 0\ her users of
the facilities of such public utilitIes. nor in any
substantial detriment to the service to be
rendered by such public utilities. The term
"physical connection," as used in this section.
shall mean such number of trunk line.. or
complete wire circuits and connections as may be
required 10 furnish reasonably adequate tele
phone service between such pu blic utilities.

(2) In ease of railure to a~ree upon such use
or the conditions or compensation for such use,
or in case of failure 10 agree upon such physical
connections. or thc terms and conditions upon
which the same shall be madc. any public utility
or any other person interesled may aprJ~ 10 the
commission. and if aftcr investigation the
commission shall ascertain lhat public con
venience and neee~sity require such use or such

2'164

physical connections, and that such use or such
physical connections would not result in ir
reparable injury to the owner or other users of
such equipment or or the racilit,es or such public
utilities. nor in any substantial detriment to the
service to be rendered by such owner or such
public utilities or olher users of such equipment
or facilities. it shall by order direct that such use
be permitted and prescribe reasonable condi
tions and compensation for such joint use, and
that such physical connections be made. and
determine how and within what lime such
connections shall be made. and by whom the
expense of making and maintaining such
connections shall be paid.

(3) Such u..e so ordered shall be pcrmitlcd
and such physica I connections 50 ordered sha II bc
made, and sueh conditions and compensalion so
prescribed shall bc the lawful conditions and
compcn!iation for such usc. and the lawful terms
and conditions upon which such physical
connections shaH be madc. observed. followed
and paid. Any such order may be. from time to
lime. revised by the commission.

(4) Provided the partics cannot agree and the
commission finds thaI rublic eonvenie[1cc and
necessity or the rendition of rcasona bly adequate
service to the public requires that a public utility
should be permitted toe:l.:lend its hnes on. Qveror
under the right of way of a ny railroad. or requ ires
that the tracks of any railroad should be
extended on, o\'er or under the rig.ht of""ay of any
public utility, the commis~ion is cmpowered to
order such extension by said public utility or
railroad on. over or under the right of way of the
other when It Will not materially impair the
abilityof the railroad or utility. on. over or under
whose right of way such cxtension would be
made. to serve the public. Such use so ordered
shall bepermitled upon such conditions and such
compensation as the commission shall deem
equitable and reasonable in the llght of all the
circumstances. which conditions and comrensa
tion so prescribed shall be thc lawful conditions
imd compensation for ..uch u~e and the lawful
terms and conditions uron which such use shall
be made, obser~ed. followed and paid.

196.05 Utility property; velu.t1on; revalu
etlon. ( 1) Whenever the commj!:~ion shall deem
it either prorer or necessary in the interest of
effeclive regulation. the commission shall value
or revalue all the prorerty of e~cry public utility
actual I)' used and u~cful for the convenience of
Ihe rublic.

196.06 Unllorm .ccountlng; forml;
book,; office. (1) EVl'ry rublic utility shall
kecrand render 10 thl.: commission In the manner
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its own motion summarily invcstiS3te the same
with or without notice.

198.29 Procedure eller lummary Inve.II·
'8110n. (I) If. after making such summary
investigation. the commission becomes satisfied
that sufficient grounds c'tist to warrant a formal
hearing being ordered as (0 the matters
investigated. it shall set a time and place for a
hearing.

(2) Notice of the time and place For such
hearing shall be given to the public: utility or
railroad, and 10 such other interested persons as
the commission shall deem necessary. as
provided in section 196.26. and thereafter
proceedings shall be had and conducted in
reference to the matter investigatc:d in like
manner as though complaint had been filed with
the commission Telati\-'c \0 the matter investigat
ed, and the same order or orders may be made in
reference thereto as if such investigation had
been made on complaint.

198.30 Utili tiel may complain. Any public
utility may make complaint as to any matter
2.ffecting its own product or service.

196.32 Wltnea. lee. and mlleaga. (I)
Each witness who shall appear before the
commission or its agent by its order. shall receive
for his attendance the fees and mileage now
pmvided for witnesses in civil cases in courts of
record. which shall be audited and paid b: the
state in the same manner as other expenses are
audited and paid. upon the presentation of
proper vouchers sworn to by such witnesses and
approved by the ellairman of the commission.
Said fees and mileage shall be charged to the
appropria tion for the pu blic service commIssion.

(2) No I't'itness subpoenaed at the instance of
parties other than the commission shall be
entitled to compensation from the Slate for
attendance or tra .... el unless the commission shall
certify that his testimony \\as matenal to the
matter investigated,

196.33 Depositions. The commission or a'ny
party may in any investigation or hearing cause
the depositions of witnesses residing within or
without the state to be taken in the: manner
prescribed by la\ll' for like depositions in ci\'il
actions in circuit courts. Any expense incurred or
authorized by the commission in taking ~uch

deposition.<; shall be charged to the appropriation
for the commission.

198.34 Stenographic recorda. /I F"II and
complete record shall be kepI of all proceedJn!!"
had before the commission or iH. agent on any
formal investigation or hearing had and all

2910

testimony shall be taken down by the
stenographer appointed by the commission.

196.36 Tranlcrlpll ao evldenca; tree to
parnea. (I) A transcribed copy of the evidence
and proceedings or any specific part thereof, on
any investigation or hearing taken by the
stenog.rapher appointed by the commission.
being certified by such stenographer to be a Irue
and correct transcript of all the testimony or of a
particular witness. or of other specinc pari
thereof. carefully compared by him with his
original notes. and to be a correct statement of
the evidence and proceedings had on such
investigation or hearing so purporting to be
taken and transcribed. shall be received in
evidence with thc same effect as if such reporter
Wele present and \C~tified to \ he fact soceni fied.

(2) A copy of "uch transcript shall be
furnished on demand free of cost to any party to
such investigation or hearing.

196.37 lawful f8tel; reasonable aenlce.
( 1) Whenever upon an investigation m.ade under
the provisions of chapters 196 and 197 the
commission shall rmd rate.~. tolls, charges.
schedules or JOInt rales to be unjust. unreason
able. insuffiCient or unjustl) di."criminatory or
preferential or otherwise unreasonable or unla w·
ful.thc commission shall determine and by order
Ii" reasonable Tales. loll:). charges. schedule." or
joint rates to be imposed. observed and followed
in the fULUre in lieu of those found to be
unrcaSona bJc or u nla wful

(2) Whcnever the commission ~hall find any
regulations. measurements. practices. aCIS or
service to be unjust. unreasonable. insuffieicnt,
preferential. unjustly discriminalor~ or other·
wise unreasona ble or u nla wfu I. or sha II fi nd that
any servicr is inadequatc. or thaI any 5eTviee
which can bc reasonablv demanded cannot be
obtaincd. thc commissio~ ... hall delcrminc and by
order fix rea50nable measurements. re!!ulations,
acts, practices or sen.. iee to be furnished.
imposed. observed and follo\\ed in Ihe future in
lieu of those found to be unrcasonable.
inadcquJ.\e or otheTwise unlawful. and shall
make such other order re."pecting such measure·
ment. regulation. act. practice or service as shall
be Just and rcasona ble.

196.375 Adequale oervlce; reaoonable
retel. Upon complaint by any party affected.
setting forth that any grantC'e of a permit (Q

develop hydraulic power and generate
h~'dnlclectric ener!!' for s;llc <lr service 10 the
puhllc is nol furni.;hinp. cili/ens \)f Illio; stiltewiln
tldequ;lte .;ervice al a reao;unahlc rate in
consequcn<.:e of "alc" uf sUl.:h l'ner~y ollt'iide or
Ibe 5(<lle. Ihe COlllllllSSitlll shall have pllwer 10

I
!
i
I
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Mr. Arthur David
Chief, Pole Attachment Branch
Common Carrier Bureau
Federal. Communication commissi~~RIF-SAND SERVICE~
1919 Ma1n Street NW . r
Washington, D.C. 20554 DIVISION

Dear Mr. David:

This firm is counsel to the Wisconsin Cable Communications
Association, the trade association of cable television operators
in Wisconsin. It has come to our attention that the Wisconsin
Public Service Commission (PSC) , in a letter dated August 30,
1978 (copy attached), has certified to you that the PSC:

"Regulates the rates, terms and conditions for pole attach
ments to public utilities and in so doing, it has the
authority to consider and does consider the interests of
both subscribers of the cable televisions service and con
sumers of public utility services."

The ostensible purpose of this certification is to invoke
the provision of Public Law 95-233 (amending the Federal Com
munications Act of 1934) which reserves to those states that
regulate rates, terms and conditions for pole attachments, the
exclusive authority for such regulation. See P.L. 95-233,
§224 (c) (1).

This certification by the PSC is erroneous. The PSC does
not regulate, nor does i·t have authority to under Wisconsin law
to regulate, cable television pole attachments or consider the
interest of subscribers of cable television services.

Our statement is founded on three separate grounds.

1. Wisconsin law does not authorize PSC regulation of pole
attachments of cable television operations.

Attached is a memorandum by F.C. Huebner of the PSC staff to
the Commission which purports to demonstrate the statutory basis
for PSC regulation of cable television pole attachments.
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The memorandum cites, as authority, Sections 196.37 and
196.04, wis. Stat. (Copies of Statutes attached).

Section 196.37 deals with the regulation of "rates, tolls,
charges, schedules or joint rates" which are found to be "unjust,
unreasonable, insufficient or unjustly discriminatory or prefer
ential or otherwise unreasonable and unlawful". The regulatory
scope of this section, as of all PSC authority under Chapter 196,
is confined to the regulation of public utilities. The basis
statement of authority is found in Section 196.02(1), wis. Stats.,
which provides:

(1) The Commission is vested with power and jurisdiction to
supervise and regulate every public utility in this state,
and to do all things necessary and convenient in the exercise
of such power and jurisdiction. (emphasis added)

The term "public ut:ility" is defined by statute as follows:

"Public utility" means and embraces every corporation,
company, individual, association, their lesees, trustees or
receivers appointed by any court, and every sanitary dis
trict, town, village or city that may own, operate, manage
or control any toll bridge or any plant or equipment or any
part of a plant or equipment, within the state, for the
conveyance of telephone messages or for the production,
transmission, delivery or furnishing of heat, light, water
or power either directly or indirectly to or for the public.
No cooperative association organized under ch. 185 for the
purpose of producing or funishing heat, light, power or
water to its members only shall be deemed a public utility
under this definition. The term "public utility" as herein
defined includes any person engaged in the transmission or
delivery of natural gas for compensation within the state by
means of pipes or mains. Any privately owned public utility
which furnishes sewer services or sewer facilities may elect
to have the public service commission establish suitable and
proper rates for its services. Wis. Stats. §196.01(l)

A cable television operation is not embraced by the statutory
definition of public utility. In fact, the Huebner memorandum
does not assert, nor could it credibly do so, that a cable tele
vision operation is a public utility in Wisconsin.

Neither does Section 196.04, Wis. Stats., vest authority in
the PSC to regulate cable television pole attachments.
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A careful reading 4)f the statute (see attached) reveals that
the scope of PSC regulation under the statute extends only to the
use of "conduits, subways, poles, towers, transmission wires or
other equipment ... by any public utility". (emphasis added)
The s.tatute states clearly that only pole attachments by pUblic
utilities are within the PSC scope of authority (and thereby such
attachments by anyone else are not). This conforms to the limited
scope of PSC authority as set forth in Sections 196.02{l) and
196.01{l) Wis. Stats. discussed above.

2. The Wisconsin Legislature has considered and consistently
refused to enact legislation to grant the PSC author1ty to regulate
the cable television industry or cable pole connections specifically.

In the 1973 session of the legislature, two proposals which
provided for PSC regulations of the cable television industry and
which granted the PSC specific authority to regulate CATV pole
attachments and set reasonable rates of compensation for such use
were considered, and bot:h failed to be enacted. (1973 Assembly
Bill 364 and 1973 Assembly Bill 635).

Similar bills were considered and rejected in both a Special
Session of the Legislature in 1974 (1974 Special session Senate
Bill 6) and in the 1975 Legislative Session (1975 Assembly Bill
1191). Of all these proposals only 1973 Assembly Bill 635 managed
to even emerge from its house of origin.

In the 1977 legislative session, 1977 Assembly Bill 1215 was
considered, which specifically would have required the PSC to
regulate contracts by cable television companies with pUblic
utilities relating to pole attachments. That proposal also
failed to receive favorable action and died in the house of
origin.

3. The PSC has officially acknowledged that it lacks au
thority to regulate contracts for cable television pole attachments.

The terse August 30, 1978 letter of certification to the
FCC that the PSC regulates pole attachments is remarkable in that
it directly contradicts the official position taken by the Commis
sion to the Legislature on February 29, 1978.

In the attached fiscal estimate (which is required under
Wisconsin law of state agencies prior to legislative consideration
of any bill or resolution which has a "fiscal effect"), r1r. Roy
Johnston, on behalf of the Commission states that:

The Commission has no authority to regulate terms and con
ditions of these contracts (between cable television opera
tions and public utilities for pole attachments) nor to
establish maximum rates (Fiscal Estimate to AB. 1215 at p.
2 )
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It is submitted that Mr. Johnston's position is the correct
legal position. Nothing transpired during the next six months to
expand the authority of the PSC to the extent presumed by the
Commission in its August: 30, 1978, letter to your agency.

In conClusion, it is our position that the PSC does not have
the authority under Wisconsin law it certified to the FCC on
August 30, 1978. Such authority can only be granted to the
Commission by the Wisconsin Legislature. This expansion of PSC
authority has been rejected by the Legislature on at least five
occasions since 1973.

Therefore, jurisdiction in the State of Wisconsin for the
regulation of rates, terms and conditions for pole attachments
under the Communications Act of 1934 (as amended by the communi
cations Act Amendements of 1978) rests with the Federal Communi
cations Commission and not the PSC.

The text of the Corr~unications Act Amendments of 1978 is not
clear as to how the FCC may acknowledge its lawful authority in
the face of a faulty assertion of authority by a State under
Section 234(c). It does, however, seem appropriate for the FCC
to take some action to determine whether the FCC or the Wisconsin
PSC has lawful authority for the regulation of pole attachments
of cable television operations in Wisconsin.

Would you please advise us whether your agency, upon reviewing
the applicable Wisconsin law, will act to achieve such a determina
tion.

By a copy of this letter to the Chairman of the PSC we are
extending to him and his agency the courtesy of an opportunity to
review our position and reply as they deem appropriate. We would
hope that, after reviewing our position, they would agree with
our conclusion and so indicate to the FCC.

Sincerely,

RMC:jab

cc: Dr. Charles Cicchetti
Chairman, Wisconsin Public Service Commission

Lewis T. Mittness
Executive Secretary
Wisconsin Public Service Commission
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(For Commission Action)

TO: The COmIDiss ion

FROH: F. C. Huebner

SUllJECT: Pole attachments by cable television operations.

Suggested minute:

The Conmdssion upon due consideration approved a letter
to the Fedcr.::J.l Communications Commission ccrcify1ng
that the Public Service Co~ission of Wisconsin
regulates the rates, terms, and conditions of pole
contacts to public utilities by cable television

\ '

operations and in 50 doing ,have the authority to
consider and does consider the interest of subscribers
of cable television service Clnd tile consumers of
the utility services.

fILE NO.

Public law 95-234 amends ti,e Feder~l Co~nunic3tions Act of 1934 providing
under Section 224 (b) (1) th,H "Subject to the provisions of subsection (c)
of this section, the Cor;.:nission shall regulate the rates, terms , .:lnd
·conditions for pole .Jttachmcnts to provide that such r.:!.tcs. terms, ~,nd

conditions arc just and reasonable, and shJll adoilt procedures necess3ry alld
appropriate to hear and resolve complaints conLerning such r.:ltes I tenns,
Clnd conditions."

The 1.:::IW 3lso provides under Section 22!. (c) that" (1) ~:othinr, in this
section shall be construed to apply to, or to give the Corr.rnission juri~:;dicticn

with respect to rates, terms, and conditions [or pole art.:lchments in .:lny
case where such matters are regulated by a State. (2) Each State which
re~ulCltcs the r3tes, terms, and conditions for pole a~tac!~~ents sh311
certify to the Commission th,or -- (A) It reguhtes such r.>res, terms, and
conditions; and (ll) In so regulatin~ such r ..,tes, tC'rm~, Clnd conciitions, the
State h3s the nuthority to consider and docs considQr the interest of the
subscribers of cnble television services, as well as the interests o[ the
consumers of the utility services'"

Under public law 95-234 pole attachm~llts is defined as ~ny "tt~chmellt by a
c..,l>le television system to a pole, duct, conduit, or right-of-way own~d

or controlled by a utility.

Section 196.17 provides that the CO<:1:"iosion has the "uthority.to fix

!-~~~?_~-?-t:>te_~a~~.~J__E.o.1}_S~_~:~ges, schedules or joint r.:ltes to be imposed,
observed and followed. ~lt is considered th~t the char~es by ~ public
utility for attachc,ent of cabl~ or other property to irs facilities by
a cable television cornr~lny Comes UIlder tIle j'lri~;(llction of the Put,lic
Service Commission just ~s such attachl!lents by a public utility arc
regulated by Section 196.04 Yisconsin Statutes.
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Accordingly. I rccommend thnt: the <lttnched letter he trall:;mittcd to the
Federal Co~unications Co"~ission under provision of Section 224 (c) (2).

If such letter is "pproved by the COC-JTIission I pro?ose to tr;msmit n
letter to Wisconsin public utilities requestinG In[orm<ltlon as to present
pole contacts~ their charges therefore, and ~cthl)rJ of determining
such charges; with such information utilized to possibly detcrmin~ a
fixed method of est"blishing " pole contnct by non-utility e"terprises
~ith public utilities.
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August 30. 1978

Fedcr.:d Comr.1Unic<J.tions Com~L;slon

1919 M Street. ~.w.

W~shll1r,ton. D.C. 2055"

Gentlemen:

),
, .

CI1AJ.l:LL:S J. ClCCHeTTI, CHAIAMA

JOI'<tN c. OEST~lEICtlr.l-I. COMMI~SIONE

[DWA~D M. PARSONS, JR •• COMMISSION!::

L(WIS T. MITTNESS, E)((CUT!V£ !lECR£TAA

"U.L I ... " ..... ':,''''«' O'J,C[ IlU'LU,'"

...... u''!l.".... -'\(;0 ... ' .... ~JIC

11.011 "'·I'~

FILE NO. 3-7-1.2

With respect to public 1<.\ ..... 95-2J~ signed lll[O 1.:\ ...... on Fcoru.1.ry
21, 1978 .1.JllL.:lldlng the FeLleral COlTJnllnlc.:ltJon5 Act of 19J~, this

commission certifies tll.:lt it reglilatcs the r~tes. terms and
conditions f~1r pole .:ltt.)chr~l·l1ts to public uti.lities ilnd in so
duing, it !l.,~ the authority to consldr-r ;HH.I dOC9 consider the
interest ol buth ::;uoti<.:ribl'rs of the c.1hlc televislpns service
J.nd COllSU:nl'r~ of public utility ::>ervices.

By the COr.1r.iis~ion,

I.•~ls T. ~lttn.ss

Executive'Secretary

LTlI: Fell; uJ'"


